Commission on Health and Safety and Workers’ Compensation

MINUTES OF MEETING
March 24, 2017
Elihu M. Harris State Building
Oakland, California

In Attendance

2017 Chair, Daniel Bagan
Commissioners Doug Bloch, Christy Bouma, Martin Brady, Shelley Kessler, Sean McNally, and
Angie Wei

Absent
No absences.

At-a-Glance Summary of Voted Decisions from the CHSWC Meeting

Approval of Minutes from December 9, 2016 Approved

Posting of “California’s Janitorial Industry: Does Higher Compensation for | Approved
Union Workers Lead to Greater Production Pressure and Higher Injury
Rates” report for feedback and final posting in 30 days

Posting of “Workload in California’s Janitorial Industry: An Emerging | Approved
Health and Safety Concern” report for feedback and final posting in 30 days

Approve DRAFT report on the Return to Work Fund in response to a | Approved
request by Senator Tony Mendoza

Return to Work Fund Study Request for Proposal Approved

Approval of Minutes from the December 9, 2016, CHSWC Meeting
CHSWC Vote

Commissioner Kessler moved to approve the minutes of the December 9, 2016, meeting, and
Commissioner McNally seconded. The motion passed unanimously.

DWC Updates
George Parisotto, Acting Administrative Director, Division of Workers” Compensation

Mr. Parisotto stated that the first topic for the DWC Updates is the formulary and updating the
Medical Treatment Utilization Schedule (MTUS), and he will leave that for Dr. Raymond
Meister and Jackie Schauer.
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Lien Stays :
e SB 1160 added Labor Code section 4615. Liens filed by a physician or provider

criminally charged with workers® compensation fraud, medical billing fraud, insurance
fraud, and Medicare or Medi-Cal fraud shall be automatically stayed, pending the
disposition of criminal case.

e Work for the Division: Not only identify providers subject to stays but also the liens
associated with the providers. Also IT to upgrade EAMS (Electronic Adjudication
Management System) to automatically stay the liens.

e Asof March 21: 275,000 stayed liens; 79 providers with about $1.2 billion claimed.

Provider Suspension
e AB 1244 added Labor Code section 139.21, which requires DWC to suspend any
~ physician from participating in the workers’ compensation system who is convicted of
any crime involving fraud or abuse of the Medi-Cal or Medicare programs or workers’
compensation system who is suspended from Medicare or Medicaid programs or who has
had a license to provide health care services surrendered or revoked.
Emergency regulations effective January 6, 2017 (sections 9788.1—4)
20 notices of suspension have been sent out to providers
Six orders of suspension have been issued, with option of request for hearing
Three hearings have been held; judge will issue decision and forward to Administrative
Director’s (AD) Office; if decision is determined appropriate, AD Office will send out
final order of suspension or AD will determine the decision is not appropriate.
e Three hearings have been set
e For those suspended, lien consolidation process will begin. A special adjudication unit
has been established by the Chief Judge to handle that process, anticipate the first
consolidation will be set in April

Commissioner Kessler asked about the order of suspension and the opportunity to return to
providing services. Mr. Parisotto explained that DWC does not yet have a procedure in place for
“bringing someone back™ into the system. It will have to look at that when it examines the
emergency regulations and finalizes them. The statute says suspension from participation in the
system and that is what the division is doing. Participation means no treatment, no sending bills,
or getting paid on bills, essentially just cutting them out. Once there is an order of suspension,
liens that are in the system will have a lien consolidation proceeding, and the Chief Judge has set
up a special adjudication unit to handle them. They will have to go into EAMS and identify all
the liens that are associated with that provider. The statute has a very interesting provision that
shifts the burden of proof to the provider to show that the liens already in the system are not
connected with that criminal fraudulent activity. If the provider can show that, then that lien can
be processed normally. But if that evidence is not provided, then that lien will essentially be
kicked out of the system. It hopes to get started with that process in April, as the Chief Judge has
set up a unit for that.

Commissioner Bagan asked why the 79 providers with stayed liens were not also suspended,
given only 20 notices of suspension. Mr. Parisotto explained that the way the statutes are set up
in Labor Code sections 4615 and 139.21, if you are charged, you have your liens stayed. The
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suspension process begins after the provider is convicted. The criminal charge has to work its
way through whatever court it is in, and after there is a disposition, you can go on to the next
step.

Commissioner Wei asked whether the division is reporting them to the medical board. Mr.
Parisotto said that after orders of suspension are issued, it is required to post them and is in the
process of doing so. It also sends them to the licensing agency of the health-care provider. He
said it is a new process, and it is working out the kinks to see how it works, but so far the process
is having an effect and so it will keeping moving forward on it.

IMR/IBR

IMR

Application filings in 2016 about same as 2015

250,000 applications; 200,000 less 50,000 duplicates; 170,000 eligible

February: 19,579 applications, 15,067 unique applications, and 13,656 eligible.

Injured workers are given the opportunity to correct a defective application (signature or

missing utilization review [UR] decision); examination of who is filing defective

applications, the same people or new.

e Final Determination Letters issued in 2016: 175,993

e Timeliness of decisions trending downward. February: 27 days from assignment; 12 days
from the date medical records received. (March: 10 days)

e Decision outcomes in 2016: 86.5% Upholds; 8.8% overturns; 4.7% partial overturns.

e Treatment categories: 43% pharmaceuticals (30% opioids); 16% diagnostic testing; 14%
rehabilitation services; 8% durable medical equipment; surgery at 5%.

Commissioner Bouma asked about the UR decision not being attached and asked about a pilot
that was supposed to attach it electronically. Mr. Parisotto said that was correct, and Maximus is
working on a pilot program that involves several UR organizations. After a UR decision is
issued, data are transferred to Maximus to be held. When an IMR application is filed, it can take
that information and just move it. He said that is where the division is going in terms of
electronic records. It wants to move into the twenty-first century as much as anybody, for
example, by having medical records filled out electronically. If those records can be completed
and held electronically, then it can easily get to the point that people can go online, fill out basic
information, and have an IMR application filed; not just filed, but with the medical record
available. Timeframes would be shortened tremendously.

Commissioner Bloch asked about the notice sent to the worker if there is a problem with
eligibility and how much time the worker has to correct it. Mr. Parisotto said that after a UR
decision to deny or modify is received by the injured worker, the IMR application is sent along
with it. They have 30 days to send in the application. The application is submitted either by mail
or fax, and if Maximus receives it and finds a problem—for example, that it is not signed—it
sends it back to the injured worker, giving that person 15 days to correct it. When the DWC first
started the process, they told workers that they could correct it but within the 30-day timeframe.
He said he did not think that worked very well, so what the division is doing—the 30-day
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